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October 5, 2020 

 

 

Chief Counsel’s Office 

Attention:  Comment Processing 

Office of the Comptroller of the Currency 

400 7th Street SW, Ste. 3E-218 

Washington, DC 20219 

 

Ann E. Misback 

Secretary, Board of Governors of the Federal Reserve System 

20th Street and Constitution Avenue, NW 

Washington, DC 20551 

 

Robert E. Feldman 

Executive Secretary 

Attention:  Comments/Legal ESS 

Federal Deposit Insurance Corporation 

550 17th St. NW 

Washington, DC 20429 

 

Re:  Loans in Areas Having Special Flood Hazards; Interagency Questions and Answers Regarding Flood 
Insurance  
Docket No. OCC-2020-0008 

 
Dear Madam or Sir: 
 
The Iowa Bankers Association (IBA) is a trade association representing 98 percent of the approximately 300 
state- and national-chartered banks and federal thrifts operating in the state of Iowa. The IBA submits this 
letter to the Agencies in response to the proposal regarding the Interagency Questions and Answers 
Regarding Flood Insurance.    
 
The OCC, Board, FDIC, FCA and NCUA (collectively, the Agencies) propose to reorganize, revise and expand 

the Interagency Questions and Answers Regarding Flood Insurance and have solicited comment on all aspects 

of the amendments.  The Agencies propose revisions to existing FAQs involving escrow of flood insurance 

premiums, the detached structure exemption, and force-placement procedures.  We want to thank the 

Agencies collectively for their leadership in soliciting our input on this proposal.  IBA members also urge the 

Agencies to provide periodic updates that incorporate new requirements and expectations into these FAQs 



Docket No. OCC-2020-0008 
 

2 

 

as appropriate, allowing the industry adequate time for comment.  Lastly, members strongly encourage the 

Agencies to include in the final version of the FAQ an explicit statement referencing the Interagency 

Statement Clarifying the Role of Supervisory Guidance (issued September 20181) confirming the FAQ are 

guidance, intended to assist lenders in understanding the Acts stated above and do not constitute regulation 

and therefore failure to comply are not grounds for matters requiring attention (MRAs), matters requiring 

immediate attention (MRIA), or any other adverse supervisory action. 

 

BACKGROUND 

The National Flood Insurance Act of 1968, which created the National Flood Insurance Program, has 

experienced significant revisions in recent years.  These revisions include changes mandated by the National 

Flood Disaster Act of 1973, the National Flood Insurance Reform Act of 1994, the Biggert-Waters Insurance 

Reform Act of 2012 (Biggert-Waters Act) and the 2014 Homeowners Flood Insurance Affordability Act 

(HFIAA).  To assist with the implementation of these requirements, the Agencies developed a series of 

Interagency Questions and Answers in 2009 which were modified in 2011.  Additional revisions were 

planned; however, before the proposals could be clarified, the Biggert-Waters Act and HFIAA were signed 

into law, with the final rules relating to private flood insurance being finalized February 2019.  To reflect the 

requirements in these Acts and to meet the requirements of the Economic Growth and Regulatory 

Paperwork Reduction Act of 1996 which mandates the Agencies conduct a joint review of their regulations 

every 10 years, the Agencies have released the “Loans in Areas of Having Special Flood Hazards; Interagency 

Questions and Answers Regarding Flood Insurance” proposal. 

 

The members of the IBA support the process of updating the interagency flood FAQs and provide the 

following comments for the Agencies’ consideration. 

 

REORGANIZATION OF FLOOD FAQS 

IBA members fully support the reorganization of the FAQ by subject to enhance clarity and understanding for 

users, and improve efficiencies making it easier to find information related to technical flood insurance 

topics.  The addition of references related to the regulatory text is also beneficial in applying the rule to 

various lending situations.  IBA members generally agree with the category labels used in the FAQ; however, 

they offer comments related to the proper relocation of certain FAQs into more appropriate categories as 

detailed below. 

 

NFIP AND PRIVATE FLOOD INSURANCE POLICIES 

The proposal indicates the Agencies plan to address the private flood insurance rule requirements in a 

separate FAQ; however, several sections of this proposal specifically mention or reference the private flood 

insurance requirements.  IBA members ask the Agencies to specifically reference which FAQ apply only to an 

NFIP policy and which apply to a private flood insurance policy or both.  Moreover, IBA members urge the 

Agencies to release the private flood insurance FAQ as soon as reasonably possible allowing adequate time 

for comment and, when finalized, add to these FAQs creating one comprehensive document. 

 

REVISION AND NEW INTERAGENCY FAQS 

                                                           
1 Board of Governors of the Federal Reserve System, SR 18-5 / CA 18-7, Interagency Statement Clarifying the Role 
of Supervisory Guidance (September 2018), https://www.federalreserve.gov/supervisionreg/srletters/sr1805.htm  

https://www.federalreserve.gov/supervisionreg/srletters/sr1805.htm


Docket No. OCC-2020-0008 
 

3 

 

In light of the significant changes to the flood insurance requirements, IBA members fully support the 

agencies efforts to provide clarity through revision of existing FAQ and the addition of new FAQ related to the 

Biggert-Waters Act and HFIAA, as well as regulations issued to implement these laws. Upon review of the 

new and revised FAQ, IBA members offer the following suggestions for consideration. 

 

 Exemptions:  IBA members support the six new FAQ added to this category relating primarily to the 

detached structure exemption.  Members request clarification in the following areas:   

o Exemption 2: For purposes of the detached structure exemption, the lender must have a 

“primarily residential structure” that is part of a “residential property”.  Members strongly 

encourage the Agencies to define the term “primary residential structure” especially in 

reference to mix-use structures.  In Iowa, it is not uncommon for banks to use hybrid 

structures such as a Shouse (shed/house) or Barndomium (Barn/Condominium) as collateral.  

With these properties, the owner frequently lives in one part of the structure while using 

the remainder for other purposes such as storage or a workshop.  Would these structures be 

deemed a primary residential structure?  Or is this exemption only allowed if a traditional 

house is located on the property.   

Further, the answer to Exemption 2 states “the lender does not need to take a security 

interest in the primary residential structure for the detached structure [which resides on the 

residential property] to be eligible for the exemption”.  For the lender to not take a security 

interest in the primary residential structure (e.g. house) but take a security interest in the 

detached structure that resides on the residential property, the house would need to be 

separately platted.  IBA members ask the agency to further define “residential property” in 

light of this answer.  Specifically, it appears based on this FAQ the removal of the primary 

residence from that plat would not cause the property as a whole to fail to qualify as a 

“residential property”.  What exactly qualifies a property as a “residential property” if not 

for the fact that a residence resides on such property?  Clarification is needed so that this 

exemption can be properly applied. 

o Exemption 5:  The Agencies clarify the “remapping” of a property does not trigger review of 

the intended use of the detached structure as remapping is not a MIRE event.  The answer 

then states sound risk management practices may lead a lender to conduct scheduled 

periodic reviews “if the lender determines at any time that the property has become subject 

to the mandatory flood insurance purchase requirements, and as a result the collateral is 

uninsured or underinsured, the lender has the duty to inform the borrower of the obligation 

to obtain or increase insurance coverage”.  It appears the Agencies are stating although it is 

not required, it is the expectation of examiners that a review be conducted which is 

contradictory to the rule.  Wouldn’t notification of a map change by a life of loan monitoring 

company constitute notice that the property may be subject to the mandatory flood 

insurance purchase requirements?  Further, this answer then reiterates the requirements 

for force-placement.  The statements related to sound risk management, the lender 

determination that the property is in a flood zone, and the requirement to force place do 

not seem relevant to the question asked.  Our members suggest this part of the answer be 

relocated to the force-placement category questions. 

 



Docket No. OCC-2020-0008 
 

4 

 

 Coverage:  IBA members support the addition of the two new FAQs in this category but offer the 

following for consideration: 

o Coverage 1:  This FAQ is related to private flood insurance and should be included in a new 

category titled as such.  In addition, since the question refers to determining whether a 

flood insurance policy issued by a private insurer provides sufficient protection consistent 

with general safety and soundness principles, it appears this is referring to the 

“discretionary” acceptance of private flood insurance requirements.  Our members ask the 

Agencies clarify these expectations refer only to discretionary acceptance since the 

Compliance Aid Statement itself is sufficient to demonstrate compliance and in fact 

mandates acceptance of the policy if of sufficient amount. 

o Coverage 2:  This FAQ also relates solely to private flood insurance and should be included in 

a new category titled as such.  Further, IBA members ask the Agencies clarify the 

acceptability of a blanket flood policy provided by the borrower to cover multiple properties 

located in a special flood hazard area that are collateral for a loan. 

o Coverage 3:  IBA members encourage the Agencies to expand this FAQ section to address 

refinances, including whether the “closing date” is the consummation date or the funding 

date for loans subject to rescission. 

 

 Zone: IBA members appreciate learning of the Agencies change in expectations related to zone 

discrepancies and has no concerns related to the first paragraph of this answer.  However, IBA 

members are concerned the Agencies included the responsibilities of the insurance agent and the 

policy holder at the time of loss within this lender FAQ document.  Therefore, IBA members suggest 

these comments be removed as they do not relate to the lender’s responsibility under the Acts. If 

the Agencies are implying that the lender’s knowledge of a loss indicates the property is 

underinsured and would then require force-placement procedures to commence as of the date of 

the determination that coverage is insufficient, then the FAQ should merely address that viewpoint.  

And as such, this discussion would be more appropriate located in the force-placement category. 

Furthermore, the FAQ now seems to impose a new requirement on lenders to force-place for 

underpaid premiums in the event of a loss.  Such a requirement raises a number of questions such as 

when must the notice be sent?  The lender will not be aware of the loss due to underpaid premiums 

until notified by the insurer or borrower.  Would such notification constitute knowledge that the 

property is in fact underinsured due to a rating discrepancy?  How is the lender to determine the 

correct amount of coverage needed due to the rating discrepancy if the coverage amount listed on 

the policy meets the “lesser of the three” criteria?  In such situation, the bank met its requirements 

for the insurance coverage and therefore the force-placement requirements don’t apply.  Our 

members suggest the agencies remove this paragraph from the FAQ. 

 

 Notice: Notice 2 relates to providing the Notice of Special Flood Hazard when the lender is not aware 

of the placement of a mobile home taken as collateral at the time of consummation.  The answer 

reiterates the notice must be provided to the borrower within a reasonable time.  IBA members 

strongly encourage the Agencies to define this term in a separate FAQ that addresses this and other 

loan situations as banks are frequently cited for not providing the notice timely even though no 

specific timeframe is included in the Act or implementing regulation.  Further, while a longer 

timeframe is needed for the borrower to obtain adequate flood insurance for purchase transactions, 
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IBA members caution the Agencies against using a time frame that would be unreasonable in certain 

situations such as a refinance or a subsequent subordinate lien loan with the same creditor for which 

proof of flood insurance is already in the file and of adequate amount to cover all liens.  Members 

suggest both clarity and flexibility in this regard. 

 

 Amount:  Amount 1 addresses examples of non-residential buildings.  The Agencies state a non-

residential building is a building for which the named insurer is a commercial enterprise.  Usage of 

the building is not dependent on ownership.  IBA members ask this answer be revised to omit this 

language.  Further, the Agencies should clarify that the lender may rely on a borrower or agent 

assertions as to the percentage of residential/commercial usage of a given property. 

 

 Construction:   

o Construction 4 asks when the lender must require the purchase of flood insurance for loans 

secured by a building in the course of construction.  The answer states, per the NFIP rules, 

insurance is required at the time of origination.  Alternatively a lender may defer the 

requirement until either a foundation slab has been poured and/or an elevation certificate 

has been issued, or if the building to be constructed will have its lowest floor below the BFE, 

when the building is walled and roofed.  IBA members ask is it the earlier of these events, 

latter of these events, or at the lender’s discretion?  The FAQ then contradicts these 

statements when it states “however, in order to comply with the Regulation, the lender 

must require the borrower to have flood insurance for the security property in place BEFORE 

the lender disburses funds to pay for building construction, making the first statements 

irrelevant.  It appears this is the expectation regardless of the construction process 

(foundation, walled and roofed). The answer continues using the statement “If the lender 

elects this approach”, indicating that this is now an election and not a requirement.  IBA 

members strongly encourage the Agencies to clarify their expectations and remove 

reference to anything other than regulatory requirements in response to this question.  

Further, members encourage the Agencies clarify lenders may disburse loan proceeds to 

fund any building work that is not insurable under the NFIP. 

o Construction 6 addresses when the lender must begin escrowing flood insurance premiums 

and fees.  IBA members suggest the Agencies revise this FAQ to clarify that it only applies to 

designated loans which do not otherwise qualify for an exemption to the mandatory escrow 

requirements (e.g. a construction loan for commercial purposes that is secured by a 

residential property). 

 

 Condo and Co-Op:  Condo and Co-Op 5 addresses what action a lender must take if the RCBAP 

coverage is insufficient to meet the regulation’s mandatory purchase requirements.  The answer 

includes, in part “while the individual unit owner’s purchase of a separate policy that provides 

adequate flood insurance coverage under the Regulation will satisfy the regulation’s mandatory 

flood insurance purchase requirements, the lender and the individual unit owner/borrower may still 

be exposed to additional risk of loss.”  Therefore, the Agencies state the lender is encouraged to 

apprise borrowers of this risk.  This appears to add a new expectation from the Agencies which is not 

required by Act or regulation.  IBA members are concerned about this new expectation as the lender 

is not in the best position nor do they have the level of insurance knowledge to communicate the risk 
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of loss to the borrower. Therefore, members suggest removing expectation from the FAQ.  If the 

agencies choose to retain this expectation, IBA members strongly encourage the Agencies to provide 

more detail regarding what should be included in such a notice and the timeline for expected 

delivery.  IBA members request the Agencies develop sample language that will provide a safe harbor 

for lenders who are expected to provide such notice. 

 

 Other Security Interest:  Other Security Interest 3 addresses the amount of insurance required on a 

line of credit secured by residential improved real estate.  One acceptable approach is to “actively 

review” its records “throughout the year” to determine if the appropriate amount insurance is in 

place. While this provides the lender flexibility, it could result in a different coverage requirement 

(assuming the loan balance is the lesser of the three components) and could result in force-

placement several times throughout the life of the line. It further states if no policy is required at 

origination, the lender is to inform the borrower that this option may have more risks.  This again 

appears to be a new expectation from the Agencies to provide notice to the borrower of insurance 

risks, which is not the lender’s area of specialty and such expectation should be removed.  If such 

notice expectation is retained, IBA members again request more detail regarding the timing and 

content of such notice.  Furthermore, IBA members strongly recommend the Agencies define 

“actively review” and “throughout the year” for clarity in the Agencies expectation for this 

monitoring.  

 

 Escrow:  IBA members support the five new FAQ proposed with the following caveats.  Member 

banks note the force-placement of flood insurance is not a MIRE event that would trigger escrow 

requirements as written in the HFIAA.  Agencies should modify these FAQ to clarify this fact and 

remove any statements to the contrary. Further, member banks urge the Agencies to clarify that 

when a property is “mapped in” a Special Flood Hazard Area, such event is not a MIRE event that 

triggers the escrow requirements. IBA members also have the following concerns: 

o Escrow 3 asks if lenders are required to escrow force-placement insurance premiums.  The 

Agencies answer yes.  Our member banks remind the Agencies that if a lender is not eligible 

for the small servicer exemption, escrow is already required for the loan.  RESPA states 

under section 1024.17(k)(1) “if the terms of any federally related mortgage loan require 

the borrower to make payments to an escrow account, the servicer must pay the 

disbursements in a timely manner, that is, on or before the deadline to avoid a penalty, 

as long as the borrower's payment is not more than 30 days overdue”.  Therefore, the 

lender is required to continue to advance the funds from the escrow to pay the flood policy 

premium if the loan is current, even if the customer is not paying their escrow payments.  As 

such, there would be no need to force-place a flood policy for a loan which has an escrow 

account as the premium for the borrower’s policy would be paid.  For lenders that qualify 

for the small creditor exemption, in general, these lenders use provisions in legal agreement 

or security document such as a mortgage that allows the lender to make a protective 

advance to pay for insurance premiums to protect their collateral interest.  Since these 

servicers qualify for the escrow exemption, again no escrow account would be required.  In 

addition, the Agencies imply escrow is required for force-placed insurance on loans with 

MIRE events before January 1, 2016 when no such requirement exists. IBA members 
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strongly suggest the Agencies re-evaluate this answer and update in light of the 

requirements of RESPA. 

o Escrow 6 asks if a junior lienholder is required to escrow when the first lienholder has 

insufficient flood coverage for both liens and the junior lienholder force-places additional 

flood coverage.  The Agencies appear to assume that the junior lienholder is notified 

regarding any lapse in coverage which may not be accurate.  A primary lienholder has no 

obligation to inform the junior lienholder of a lapse in coverage.  In addition, junior 

lienholders are not given notice if/when the first lien is paid off or in the event of failure to 

escrow.  There is no specific requirement in the Act or regulation that requires the junior 

lienholder to escrow; therefore, the Agencies should not imply such expectation in these 

FAQs.   

 

 Small Lender Exemption:  As a general note, these FAQs are fundamentally escrow-related and 

should be included in the Escrow section for clarity. Small Lender Exemption 3 asks if a lender is 

disqualified from the small lender escrow exemption if it is required to collect escrowed funds on 

behalf of a third party.  The Agencies state, if done solely on behalf of a third party that the lender 

would not have a policy on or before July 6, 2012 of collecting the escrow funds on its own behalf at 

closing and therefore, the lender would qualify for the small lender exemption “provided the lender 

did not establish an individual escrow account” and transfers the funds “as soon as reasonably 

practicable”.  IBA members ask the Agencies to clarify what constitutes “establishing an individual 

escrow account”.  For lenders subject to the escrow requirements, RESPA requires the lender to 

create and provide an initial escrow statement which also requires the lender collect the initial 

escrow deposit.  This deposit would be held by the originating lender until the loan was sold.  If the 

sale of the loan is delayed and the first payment is received by the original lender, this too would 

need to be held.  IBA members ask the Agencies to provide direction on how these funds should be 

held as to not constitute “establishing an individual escrow account.”   IBA Members also ask the 

Agencies clarify the term “as soon as reasonably practicable” or provide examples. 

 

 Escrow Loan Exemption:  IBA members appreciate the additional FAQs related to the loan 

exemption.  Loan Exemption 5 is new and asks if there is an exemption to the escrow requirements 

for loans secured by multi-family buildings or for commercial loans.  This appears to mirror Escrow 

Loan Exemption 1.  IBA members suggest either merging these two FAQs together or re-ordering 

them so they appear in close sequence. 

 

 Force Placement:  IBA members appreciate the addition of 12 new FAQs providing clarity on the 

force placement process.  However, members ask for clarification on the following: 

o Force Placement 1 asks what the requirements are for force placement of flood insurance 

under the Act.  Related to the notice, the Agencies state the lender may include the amount 

needed in the force placement letter.  They further state “if the lender or servicer is aware 

that the borrower has obtained insurance that otherwise satisfies the flood insurance 

requirements but in an insufficient amount, the lender or servicer SHOULD inform the 

borrower an additional amount of insurance is needed to comply with the Regulation”.  IBA 

members remind the Agencies there is no such requirement in the Act or regulation to 
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provide such notice.  The Agencies should not impose this new requirement and therefore 

remove any statement in that regard. 

o Force Placement 8 asks when force placement occurs, what amount is required to be placed.  

The answer refers to the “existing loan balance” or “payoff balance” rather than the 

“outstanding principal balance” as required by the statute and regulation.  The outstanding 

principal balance does not refer to fees, advances or other charges which are not considered 

part of the principal and are treated differently for accounting purposes.  Member banks 

strongly urge the Agencies use the term “outstanding principal balance” and clarify that 

unless fees or other charges are capitalized into the outstanding principal balance, such fees 

and charges are not subject to the force placement calculation. 

o Force Placement 10 asks does adding the flood insurance premium to the outstanding 

balance constitute a triggering event.  The Agencies respond that if the premium and fees 

are permitted to be added to the existing loan balance per the loan contract, it would not be 

considered an increase in the loan amount.  It further states “If, however, there is no explicit 

provision permitting this type of advancement of funds in the loan contract, the addition of 

flood insurance premiums and fees to the borrower’s loan balance would be considered an 

“increase” in the loan amount, and therefore considered a triggering event because no 

advancement of funds was contemplated as part of the loan”.  If the loan does not allow for 

such protective advances, IBA members would appreciate clarity on how the funds can still 

be advanced against the loan from a legal perspective.  Moreover, as stated above, in 

comment Force Placement 8, member banks urge the Agencies use outstanding principal 

balance rather than “existing mortgage loan balance”, “loan amount” or “loan balance”.  

Similarly, if the lender does not capitalize such premiums into the loan’s principal balance, 

whether authorized by the loan agreement or not, this would not represent an “increase” in 

the loans’ outstanding principal balance that would serve as a triggering MIRE event. 

o Force Placement 11 asks what documentation is sufficient to demonstrate evidence of flood 

insurance related to the requirement to refund premiums paid by a borrower during the 

period of overlap.  The Agencies state that for purposes of confirming a borrower’s existing 

flood insurance coverage, the lender must accept from the borrower an insurance policy 

declaration page.  The Agencies further state “the regulation does not require that the 

declaration page contain any additional information in order to be accepted as fulfilling the 

mandatory flood insurance purchase requirements”.  However, if the borrower’s policy is a 

private flood insurance policy, the rule mandates other requirements that cannot be fulfilled 

by the mere receipt of a declaration page.  IBA members suggest the Agencies clarify this 

statement relates only to NFIP policies and also provide the answer when a private flood 

insurance policy is involved.  If the Agencies intend this to apply to private flood insurance 

policies as well, the Agencies should amend the answer to clarify that the cancellation and 

refund would be triggered when the lender receives information sufficient to determine that 

coverage is sufficient. 

o Force Placement 13 asks if a lender may increase, renew or extend a designated loan that is 

currently insured by force-placed insurance.  The Agencies state yes - assuming the policy is 

in effect and otherwise meets the regulatory coverage standards.  The Agencies further 

state that the notice is required detailing the borrower’s obligation to obtain a flood 

insurance policy and then states “At that time, the lender could encourage the borrower to 
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purchase his or her own policy, likely at a reduced cost”.  IBA members would like to remind 

the Agencies that the affordability of private flood insurance may make this statement 

incorrect.  Further, IBA members would like the Agencies to state this is not a regulatory 

expectation and that this additional notice is “at their discretion” as mentioned in Force 

Placement 14 related to renewal of a force-placement policy. 

o Force Placement 16 addresses the lender’s requirements upon receiving notice of 

remapping with a “future effective date”.  The FAQ states “in addition, as of the effective 

date of the remapping” the lender or servicer may force place flood insurance and charge 

the borrower for the force-placed insurance”. IBA members acknowledge the lender may 

not receive such knowledge until after the change has occurred and ask the Agencies to 

address the lender requirements in that situation.  Per the regulation, lenders would be 

required to send the 45-day notice upon discovery of the map change, however the IBA 

members strongly urge the Agencies to address the potential “back dating” of a policy to the 

map change date and related UDAP or UDAAP implications.  For example, the lender learns 

on July 22nd that the flood maps have changed effective June 1st.  The lender sends the 45-

day letter on July 22nd and has a policy to force-place flood insurance immediately.  If they 

were to force-place with an effective date of the map change (e.g. June 1st) and charge the 

borrower for this force-place premium and related fees, the borrower would in essence be 

paying for insurance they can never use (i.e. coverage from June 1st to July 22nd).  Do the 

Agencies feel this is acceptable or would they consider this to be unfair and also possibly 

abusive?  Guidance is need to clarify the agencies expectations of the lender in such 

scenarios. 

 

In summary, IBA members are appreciative of the Agencies efforts to streamline and clarify the Agencies 

expectations related to the mandatory flood insurance rules.  The additional FAQs provide much needed 

clarity with some adjustments as mentioned above. 

 

We thank the Agencies for their thoughtful consideration of our comments.  If you have any questions 

related to these comments, please feel free to contact me at 800-532-1423 or via the email address below.  

Thank you for your time and consideration. 

 

Sincerely, 

 

Julie Gliha, CRCM, MBA 

VP Compliance 

Iowa Bankers Association 

jgliha@iowabankers.com  
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